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— oF Bux” LOSS COVERED BY TWO POLICIES 
e jury . An insurance policy in the amount of $20,000 was 
eye > a issued to a dairy company providing for coverage of 
seas accidental injuries, including death, caused by the in- 


an in- . oS sured and occurring upon its premises. This policy pro- 


ng in vided that if the insured carried other insurance against 
068 = any loss caused by an automobile, the coverage therein 
aig provided was to be in excess of such other insurance. 
A second policy in the amount of $10,000 was issued to 
“es . the dairy by a different insuring said dai 
el a y by a different company insuring said dairy 
eously : against loss arising out of the use or maintenance of 
stated the truck by which a woman was subsequently struck 
eae : on the insured’s premises and killed. This second 
with policy contained a provision to the effect that if the 
ed to Please Reute to: insured carried other insurance covering the same loss, 
sible , the issuing company was to be liable only for a pro 
ee rata share of such loss. 
Ct. of Insurers’ Liability Admitted 
Coun- Both insurance companies concede that the loss was 
t was covered by each policy and that in the absence of one 
n de- ‘ ae 
car, 3 . or the other policy, the existing contract would bear 
in his d the entire loss to the extent of the coverage provided 
marks : thereby. The only question is whether the policy first 
nauer, issued provides only excess insurance over and above 
| Sup- : the $10,000 limit of the second policy. In a previous 
“ at decision, the Ohio Court of Appeals, Cuyahoga County, 
in de- held that the insurers were each bound to pay a 
wn v. pro rata share of the loss. See 2 Fire and Casualty 
Mo, Cases 239, 309; 7 Automobile Cases 158, 481. 
wee - General, Specific Coverage 
ng of : The Ohio Supreme Court in Trinity Universal Ins. 
uct of : Co. v. General Accident, Fire & Life Assur. Corp., 
e the Ltd. et al., reported at {| 300,602 and {| 704,839, holds 
an that the policy first issued and covering accidents 
“Ten occurring on the premises of the insured provides gen- 
ht by = : eral coverage, while the policy subsequently issued and 
along covering the truck involved provides specific coverage. 
vhose : Under the general rule, the specific insurer is primarily 
in the liable. Furthermore, only the policy providing gen- 
—_ eral coverage mentions excess insurance, and that 
ckson, policy excludes coverage for accidental injury or death 
Jury caused by the operation of a truck on which the insured 
ndant carries other insurance. Liability in that event is 
sss of limited to any excess over the coverage of the other 
ae insurance. 
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% FIRE AND CASUALTY >» 
Repairman Injured While Working on Building. —Under Lou- 


isiana law, the owner of a building was not liable for dam- 
ages on account of injuries sustained by a painter engaged 
by a subcontractor to do certain work in connection with 
the repair of the building, there being no proof of negli- 
gence on the part of said owner (Daroca v. Metropolitan 


Life Ins. Co. et al., U.S. C. C. A., Sth C., J 300,595). 


Inter-Insurance—Doing Business.—Groups of companies oper- 
ating through an attorney in fact in Chicago, Illinois and 
insuring themselves against loss from fire and similar haz- 
ards were held to be engaged in the insurance business, 
but not to be doing business in the state of New York 
(Hoopeston Canning Co. et al. v. Pink et al., U. S. C. C. A,, 
10th C., ¥ 300,596). 


Fire Loss.—Admission of testimony with respect to value of 
fixtures destroyed by fire in New Mexico was held proper, 
and insufficiency of evidence warranted court in refusing 
to submit issue of arson to jury (The Baltimore American 
Ins. Co. of N. Y. v. Pecos Mercantile Co., U. S. C. C. A,, 
10th C., J 300,597). 


Relationship Between Plaintiff and Insured.—Insurer could 
not seek a rehearing of a case after judgment against it, 
based on judgment against insured in state court action, 
on ground of stipulation alleged to have been received 
following action in New York state court (Jones v. Zurich 
General Accident & Liability Ins. Co., Ltd. (United States 
Branch), U.S. C. C. A., 2nd C., J 300,598). 


Explosion.—Recovery for death of one who was engaged in 
welding dehydrator tank which exploded during welding 
process was denied, there being no proof of saatinae on 
the part of defendants (Hinds et al. v. Wheadon et al., Calif. 
Dist. Ct. of App., J 300,599). 


Customer in Store Injured.—Neither owner of store nor its 
insurance carrier was liable for injuries sustained by cus- 
tomer who was struck and knocked down by a thief who was 
making his get-away after a salesgirl had given an alarm 
(Tippett v. F. W. Woolworth Co. et al., La. Ct. of App., 
{ 300,600). 


Organization of Insurance Agents.—Organization of local 
agents engaged in writing fire and casualty policies was held 
proper, and adoption of rules regulating membership which 
resulted in plaintiff's inability to obtain agency contracts, 
plaintiff being ineligible for membership, was not illegal (Cline 
v. The Ins. Exchange of Houston, Tex. Ct. of Civ. App., 
1 300,601). 


% NEGLIGENCE 
(Other than Automobile) 


Stores and Shops—Master and Servant.—A judgment recov- 
ered against the corporate defendant for injuries sustained 
when plaintiff fell in its store was reversed on appeal, the 
court holding that a plaintiff's judgment against a master 
in an action against a master and his servant, relying solely 
upon the doctrine of respondeat superior to hold the master, 
must fail where the jury by its verdict exonerates the 
servant (Devine v. Kroger Grocery & Baking Co., Mo. Su- 
preme Ct., § 402,535). Fall Down Stairs.—The trial judge 
erred in overruling a demurrer to plaintiff's petition seeking 
to recover damages for injuries sustained as the result of 
a fall while plaintiff was descending a flight of stairs in 
defendant’s store (McCrory Stores Corp. v. Ahern, Ga. Ct. 
of App., 402,536). Slippery Condition of Floor.—Where 
plaintiff was injured while a customer in defendant com- 
pany’s store when she slipped and fell on a floor to which 
a floor dressing had been applied by the company’s porter, 
who was also a defendant in the suit, the court held that 
the evidence was sufficient to sustain a verdict and judg- 
ment in favor of plaintiff against the company (S. H. Kress 
& Co. et al. v. Hall, Tex. Ct. of Civ. App., J 402,540). 


Bailments—Measure of Damages.—In a trover suit brought 
by plaintiff against defendant storage company to recover 
a certain oil painting which had been painted by plaintiff's 
mother, a judgment in the sum of $2470.80 entered in favor 


of plaintiff was reversed, the court holding that the measure 
of damages for the loss of articles which have no market 
value is the actual value to the owner and not merely the 
sentimental or fanciful value (Cherry v. McCutchen, Ga. Ct. 
of App., 402,537). Pecans in Warehouse Damaged— 
Plaintiff's failure to prove that fire as a result of which 
pecans were damaged was caused through a negligent act 
of defendant or that damage to pecans was the result of 
defendant’s negligence prevented recovery of damages 
(Richter et al., for use, etc, v. Atlantic Co., Ca, Ct. of App, 
q 402,544). 


Landlord and Tenant—Fall Down Elevator Shaft.—Plaintiff 
assumed the risk and was not entitled to recover for in- 
juries sustained when he fell down an elevator shaft in 
defendant’s building, where he was a tenant (Myers v, Paro 
Realty & Mortgage Co., Conn. Supreme Ct. of Err., 402,541). 


Owner’s Liability —IJn an action based upon the alleged negli- 
gence of defendant’s janitor in failing to guard an inciner- 
ator situated on defendant’s premises, as a result of which 
the infant plaintiff was burned, a judgment in defendant's 
favor was affirmed on appeal (Botticelli v. Winters, Conn. 
Supreme Ct. of Err., J 402,542). 


Theatre Patron Injured.—In a suit instituted by plaintiff to 
recover damages for injuries sustained when she stumbled 
and fell on a step inside the auditorium of defendant’s the- 
atre, the court held that defendant was negligent in main- 
taining the step in the condition in which it did and, further, 
that plaintiff was not guilty of contributory negligence 
(Olsen v. John Hamrick’s Tacoma Theatres, Wash. Supreme 
Ct., 9 402,543). 


Attractive Nuisance—Municipality’s Liability—The doctrine 
of attractive nuisance was not applicable in a suit brought 
by plaintiffs to recover damages for the death of their 
five year old son, who was caught and crushed to death 
between a large horizontal iron valve wheel and a slowly 
rotating platform of an outdoor clarifier tank, part of a 
sewage disposal plant owned and operated by defendant 
city (Krepcho et al. v. City of Erie et al., Pa. Superior Ct., 
1 402,538). 


Damages.—Where the trial judge, in a suit brought by plain- 
tiff to recover damages for injuries sustained as she was 
alighting from defendant’s street car, entered judgment for 
an aggregate sum and refused to make separate findings 
on the items of special damage, the judgment was reversed 
and the cause remanded for a new trial on the sole question 
of damages, the court ordering separate findings to be made 
on the items of special damage (Bertrand v. Pacific Electric 
Ry. Co. et al., Calif. Dist. Ct. of App., J 402,539). 


* LIFE x 


Interpleader—Insurer which admitted liability under policy 
was entitled to a bill in interpleader to have determined 
which of two claimants was entitled to such proceeds and 
court properly entered a restraining order against claimants 
from proceeding against such insurer (Miller, Admr. v. 
Gulf Life Ins. Co. et al., Fla. Supreme Ct., [ 502,227). 


Total and Permanent Disability.—Insured who suffered from 
left inguinal hernia was found to be totally and perma- 
nently disabled within meaning of policy under instruc- 
tions given by the trial judge to the jury and insurer was 
liable to continue payment of benefits (Reinsch_v. The 
Pacific Mutual Life Ins. Co., Neb. Supreme Ct., § 502,228). 


War Risk Insurance.—Action which was not begun within the 
limitation of time provided by statute nor within the addi- 
tional grace period allowed by the act of 1936 was held 
to be barred (Cohen, Admr. v. United States of America, 
U.S.C. C.A., 5th C., J 502,229). 


Indemnity Insurance—Suit to Cancel Policy.—An insured who 
claimed that he fully disclosed his life’s history to solicit- 
ing agent and to company’s medical examiner and that 
false answers in application were written by agent — 
entitled to prove such defense in action by insurer to cance 
his policy after claim for indemnity had been denied (Str 
v. Continental Assur. Co., Fla. Supreme Ct., ff 502,230). 


Paragraph (7) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


*% AUTOMOBILE 


Insurer’s Liability—Waiver of Right to Insist Upon For- 


feiture—The insured waived the right to insist upon for- 
feiture of the policy for transfer of ownership of the insured 
automobile, where the insured’s agent assured the trans- 
feree and mortgagee that the policy would continue in 
force (Brooker v. American Insurance Company, Ga. Ct. of 
App., 704,851). Period of Prescription—A subrogee in- 
surer, suing the insurer of a tortfeasor, is not suing on 
a quasi contract, the period of prescription on which is 
ten years, and, like his insured, must sue within one year 
after the accident (St. Paul Fire & Marine Ins. Co. v. Stand- 
ard Casualty & Surety Co., La. Ct. of App., J 704,841). 


Defect in Road.—A town was held answerable for injuries 


sustained by a motorist who turned his car to the right to 
pass an approaching vehicle and before returning to the 
hard surface of the road struck a declevity which caused 
him to lose control of his car (LaBella v. Town of Easton, 
Conn. Supreme Ct. of Err., J 704,846). 


Used Car Dealer’s Liability —A petition alleging that a used 


car dealer turned over to a prospective purchaser for trial 
a defective vehicle, causing injury upon loss of control to 
one riding in the automobile, was sufficient to state a cause 
of action against the used car dealer in favor of the injured 
party (Holt v. Eastern Motor Co., Ga. Ct. of App., ] 704,833). 


Minors Injured—Boy Pulling Sled.—Defendants were held an- 


swerable for the death of a boy who, upon warning from one 
of his companions, turned suddenly across the road from his 
position on the west side of the road and into the side of de- 
fendant’s southbound car (Sherman, Admx. v. Wm. M. Ryan 
& Sons, Inc., et al., Conn. Supreme Ct. of Err., 704,843). 
Playing in Road.—A truck driver who observed children play- 
ing alongside the road about 600 feet ahead of him, should 
have had his car sufficiently under control so that he could 
have stopped immediately when one of the children started 
to run across the road in front of the truck (Gettemy v. 
Grennan Bakeries, Inc., Pa. Superior Ct., J 704,848). Child 
in Cart.—Defendant was held answerable for injuries sus- 
tained by a twenty-one months old child when defendant’s 
automobile struck the cart in which she was being hauled 
and which had been shoved into a ditch in an attempt to 
get it out of danger (Roser Leonard v. Carmichael; Roscoe 
Leonard v. Same, Me. Supreme Jud. Ct., 7 704,845). Bicyclist 
Struck by Truck.—The case was properly submitted to the 
jury on the issues of negligence and contributory negli- 
gence where a thirteen-year old boy riding an unlighted 
bicycle at night collided with a truck which made a left 
turn without signalling, and the evidence supported the 
verdict that the front of the truck hit the bicycle, as against 
the contention that the bicycle ran into the side of the 
truck (Hale et al. v. Powell, Tenn. Ct. of App., 704,852). 


Pedestrians Injured.—In an action to recover damages for in- 


juries sustained as the result of being thrown to the pave- 
ment while crossing the street at an intersection, wherein 
plaintiff claimed that she was run into by defendant’s truck, 
the court did not err in refusing to withdraw from the jury 
defendant’s affirmative defenses of contributory negligence, 
act of a third party, and unavoidable accident (De Witt v. 
Sandy Market, Inc., Ore. Supreme Ct., § 402,836). Pedestrian 
Injured—Crossing in Middle of Block.—In a case arising out 
Of injuries to a pedestrian, struck while crossing a busy 
street in the middle of a block, it was held error to direct a 
verdict in favor of the motorist (Miller v. Rhodius, Tex. Ct. 
of Civ. App., § 704,834). Struck Leaving Safety Island.— 
Although a defendant testified that he was driving his car 
at a moderate rate of speed when it struck two pedestrians, 
the facts that one of the pedestrians was thrown seventy 
feet and that the car stopped eighty-four feet from the 
point of impact were evidence of an excessive rate of speed, 
and ot reckless disregard of the rights of others (Bert v. 
Walker, Pa. Superior Ct., | 704,853). 


Airplane Striking Automobile on Runway.—The judgment en- 
tered in favor of the owners of an airplane which collided 
with an automobile driven on a runway at the airport was 
reversed because of erroneous instructions defining the duties 
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of the owner and operating manager of the airport (Pignet 
et al. v. City of Santa Monica et al., Calif. Dist. Ct. of App., 
1] 704,840). 


Opposing Traffic Collisions.— Defendant, whose son, while pass- 
ing a trolley bus on the left, suddenly swerved to the left, 
intending to pass plaintiff’s approaching car on its right, was 
held answerable for property damage sustained by plaintiff 
in the ensuing collision (Brown v. Dickson, La. Ct. of App., 
| 704,842). 


Car Struck by Projections on Passing Truck.—The issues of 
negligence, proximate cause and nuisance were for the jury 
where plaintiff's car was struck by girders projecting from 
a passing truck onto which defendant had loaded the girders, 
and alleged errors in the charge to the jury were not prop- 
erly assigned (Zatkin v. Waterbury Wrecking Company, Conn. 
Supreme Ct. of Err., | 704,854). 


Intersection Collisions—Right of Way.—Plaintiff was denied 
property damage sustained when his truck collided with an 
automobile as the latter entered the highway from a side 
road, the court finding that, despite his right of way, he had 
failed to exercise reasonable care to avoid the collision 
(Pierce v. Bean, Wyo. Supreme Ct., J 704,835). An order, 
granting a new trial on the ground that a verdict for defend- 
ants was not supported by the evidence in a suit growing 
out of an intersection collision, was affirmed on appeal, 
where plaintiff testified that when she first saw defendant’s 
car it was twice as far away from the intersection as she was 
(Mytinger v. Weir et al., Calif. Dist. Ct. of App., J 704,857). 
The issues of negligence, contributory and comparative neg- 
ligence, were properly submitted to the jury where the only 
evidence relative to an intersection collision was the conflict- 
ing testimony of the drivers of the vehicles, and the jury was 
properly instructed that vehicles on the arterial highway, at 
which stop signs had been erected, had the right of wa 
(Parks v. Metz, Neb. Supreme Ct., J 704,855). Collision wit 
Street Car.—It was a question for the jury whether plaintiff 
was contributorily negligent where he drove his car across 
a street intersection in the path of an approaching street car 
which was seventy-five feet away when plaintiff reached the 
first track (Shearer v. Pittsburgh Railway Company, Pa. Su- 
perior Ct., J 704,849). 


Rear-End Collisions—Absence of Lights.—Plaintiff recovered 
for the death of her husband who was killed when his auto- 
mobile crashed into the rear of a truck owned and operated 
by the respective defendants, the evidence warranting a 
conclusion that there was no reflector nor tail light in oper- 
ating condition on the rear end of the truck (Fairmont 
Creamery Co. et al. v. Rogers, Okla. Supreme Ct., § 704,832). 
Unexpected Deceleration of Speed of Lead Vehicle.—There 
being a sharp conflict in the evidence as to whether defend- 
ants’ truck driver stopped suddenly in the middle of the road 
without warning or merely decelerated his speed, giving 
proper warning, the trial court’s award of a new trial in 
favor of defendants was upheld on appeal (Hall v. WV. E. Cox 
& Sons, Ark. Supreme Ct, { 704,838). 


Railroad Crossing Collisions—Train Blocking Highway.—A 
verdict was directed for defendant where plaintiff’s automo- 
bile collided with defendant’s standing freight train which 
was blocking the highway crossing, while the brakeman had 
gone to cut the train in order to open the crossing to high- 
way traffic (Sailors v. Lowden, Neb. Supreme Ct., {] 704,856). 
Locomotive Proceeding at Unlawful Speed. —In a suit by 
plaintiff for damages sustained when his automobile was 
struck at a crossing by a locomotive proceeding at a rate of 
speed in excess of that permitted by city ordinance, defend- 
ant had the burden of proving acts of negligence charged to 
plaintiff, and the doctrine of sudden emergency was appli- 
cable (Southern Railway Company v. Jackson, Ga. Ct. of App., 
7 704,850). 


Hospitals—Statutory Liens.—In a contest over the proceeds 
of a public liability insurance policy, the court construed a 
medical lien statute to be prospective only, and therefore 
defendant clinic had no lien for services rendered prior to 
the passage of said statute (Layton v. Home Indemnity Co. 
et al., Columbia Clinic, Inc., Respondent, Wash. Supreme Ct., 
{ 704,837). 


Paragraph (|) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued a on Testimony and Outline of Evidence by Court— 

n a suit growing out of a collision between a i 
Status of Defendant.—A judgment could not be entered in favor cars, it a not Seocmner for the court to chews Gan 
of plaintiff for injuries sustained while riding in an automo- testimony of a witness was of little value with respect to 
bile, owned by LeSage Motor Company and operated by one the immediate collision and to give the jury an outline of the 
of its employees, because he failed to show by competent evi- evidence, where the jury were instructed that they were to 
dence that defendant LeSage was connected with LeSage Motor be governed entirely by their own recollections (Drake vy,’ 
Company (LeSage v. Pryor, Tex. Supreme Ct., {| 704,844). Emhoff ; Layton v. Same; Ransom v. Same, Pa. Superior Ct. 
1 704,847). 3 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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